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I. ETHICAL ISSUES

• Notwithstanding any provisions of law to the contrary, each 
member of all boards, commissions, and authorities created by 
general statute shall:

(1) Uphold the Constitution, laws, and regulations of the United 
States, the State of Georgia, and all governments therein and 
never be a party to their evasion;

(2) Never discriminate by the dispensing of special favors or 
privileges to anyone, whether or not for remuneration;

(3) Not engage in any business with the government, either directly or 
indirectly, which is inconsistent with the conscientious 
performance of his governmental duties;

(4) Never use any information coming to him confidentially in the 
performance of governmental duties as a means for making 
private profit;

(5) Expose corruption wherever discovered;
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I. ETHICAL ISSUES (cont.)

(6) Never solicit, accept, or agree to accept gifts, loans, gratuities, 
discounts, favors, hospitality, or services from any person, 
association, or corporation under circumstances from which it 
could reasonably be inferred that a major purpose of the donor is 
to influence the performance of the member’s official duties;

(7) Never accept any economic opportunity under circumstances 
where he knows or should know that there is a substantial 
possibility that the opportunity is being afforded him with intent to 
influence his conduct in the performance of his official duties;

(8) Never engage in other conduct which is unbecoming to a member 
or which constitutes a breach of public trust; and

(9) Never take any official action with regard to any 
matter under circumstances in which he knows or 
should know that he has a direct or indirect 
monetary interest in the subject matter of such 
matter or in the outcome of such official action.

O.C.G.A. § 45-10-3 (emphasis added)
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I. ETHICAL ISSUES (cont.)

• The provisions of paragraph (9) of Code Section 45-10-3 and of paragraph (1) of this 
subsection shall be deemed to have been complied with and any such authority may 
purchase from, sell to, borrow from, loan to, contract with, or otherwise deal with any 
director or member or any organization or person with which any director or member 
of said authority is in any way interested or involved, provided (1) that any interest or 
involvement by such director or member is disclosed in advance to the directors or 
members of the authority and is recorded in the minutes of the authority, (2) that any 
interest or involvement by such director with a value in excess of $200.00 per 
calendar quarter is published by the authority one time in the legal organ in 
which notices of sheriffs' sales are published in each county affected by such 
interest, at least 30 days in advance of consummating such transaction, (3) that 
no director having a substantial interest or involvement may be present at that portion 
of an authority meeting during which discussion of any matter is conducted involving 
any such organization or person, and (4) that no director having a substantial interest 
or involvement may participate in any decision of the authority relating to any matter 
involving such organization or person. As used in this subsection, a 'substantial 
interest or involvement' means any interest or involvement which reasonably may be 
expected to result in a direct financial benefit to such director or member as 
determined by the authority, which determination shall be final and not subject to 
review.

• O.C.G.A. 36-62A-1(a)(2); Virtually Identical to O.C.G.A. § 36-62-5(e) (emphasis 
added for new language effective July 1, 2010 pursuant to Senate Bill 456.)



I. ETHICAL ISSUES (cont.)

• The provisions of paragraph (9) of Code Section 45-10-3 . . . shall be deemed to have 
been complied with and any such authority may purchase from, sell to, borrow from, 
loan to, contract with, or otherwise deal with any director or member or any 
organization or person with which any director or member of said authority is in any 
way interested or involved, provided: 

►(1) [Under the same numbered subpart, there are two requirements]:
• that any interest or involvement by such director or member is disclosed in 

advance to the directors or members of the authority 
• that any interest or involvement is recorded in the minutes of the authority, 

►(2) that any interest or involvement by such director with a value in excess 
of $200.00 per calendar quarter is published by the authority one time in 
the legal organ in which notices of sheriffs' sales are published in each 
county affected by such interest, at least 30 days in advance of 
consummating such transaction, 

►(3) that no director having a substantial interest or involvement may be present 
at that portion of an authority meeting during which discussion of any matter is 
conducted involving any such organization or person, and 

►(4) that no director having a substantial interest or involvement may participate in 
any decision of the authority relating to any matter involving such organization or 
person. 

O.C.G.A. 36-62A-1(a)(2); Virtually Identical to O.C.G.A. § 36-62-5(e)(1)(B) (emphasis added for new language effective 
July 1, 2010 pursuant to Senate Bill 456.)
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I. ETHICAL ISSUES (cont.)

• As used in the subject conflict of interest statutes, a 
“substantial interest or involvement” means:

►any interest or involvement which reasonably may be expected 
to result in a direct financial benefit to such director or member 
as determined by the authority, which determination shall be 
final and not subject to review. 

        O.C.G.A. §§ 36-62A-1(a)(2) and 36-62-5(e)(1)(B) 
• As a practical matter, however, with the additional 

language added in 2010, if the monetary amount of the 
transaction which raises the conflict has a value of $200 
or more for any calendar quarter, there is effectively a 
“substantial interest or involvement” which triggers the 
conflicts procedures.
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I. ETHICAL ISSUES (cont.)

• ASK THE QUESTION!
►BEFORE the subject matter, resolution, or action is to be 

discussed, ask whether any member has reason to believe that 
he or she may have a conflict of interest.

►Who should ask?
• Counsel to the Authority;
• Executive Director or staff; or
• Chairman, Vice-chair or other members.

►What question to ask?
• Counsel and staff need to know enough about the 

authority’s members and project to be able to assist.
• “Code names” may make ascertaining conflict more 

difficult; try to give members sufficient information about a 
prospect so that they can identify possible conflicts.

© 2014 Seyfarth Shaw LLP
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I. ETHICAL ISSUES (cont.)

• The penalties are set forth in O.C.G.A. § 45-10-4.
• A complaint or formal charge of the violation must be made to the 

Governor’s Office to set review and possibility of penalty into 
motion.

• Review and hearing of actions of member and authority as a 
whole.

• Upon a hearing, if the member who participated in the transaction 
with the authority is found to have had a conflict of interest and the 
scheme has NOT been followed, that member may be removed 
from the board at the discretion of the Governor.

• Possible civil actions and loss of immunity; see Section II, below.
• If the actions are egregious enough, criminal liability and civil fines 

may also follow. 
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II. LIABILITY ISSUES

• Official Immunity for authority members is premised 
upon O.C.G.A. §51-1-20, which reads in pertinent part:
► A person serving with or without compensation as a member, 

director, or trustee, or as an officer of the board without 
compensation, . . .of any local governmental agency, board, 
authority, or entity shall be immune from civil liability for any 
act or any omission to act arising out of such service if such 
person was acting in good faith within the scope of his or her 
official actions and duties and unless the damage or injury was 
caused by the willful or wanton misconduct of such person.

• O.C.G.A. § 51-1-20(a) 
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II. LIABILITY ISSUES (cont.)

• Official Immunity has been interpreted under this Code section to 
provide immunity from suit and damages so long as the alleged 
actions were taken in good faith and were not wanton and willful in 
nature. See Atlanta Airmotive, Inc. v. Royal, 214 Ga. App. 760, 
449 S.E.2d 315 (1994).

• Official Immunity can be lost, however; one of the main ways that 
this type of immunity can be lost is through the existence of a 
conflict of interest that was not revealed and sanctified by the 
various procedures outlined above.

• Official Immunity cannot be lost for failure to follow the Georgia 
Open Meetings Act. See Atlanta Airmotive, Inc. v. Royal, 214 Ga. 
App. 760, 449 S.E.2d 315 (1994). (However, there are other 
penalties for such a failure. In this regard, see section III, below.)

• Official Immunity cannot be lost because a member negligently 
performs his/her duties on an authority. See Dyches v. McCorkle, 
212 Ga. App. 209, 441 S.E.2d 518 (1994). 
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II. LIABILITY ISSUES (cont.)

• What Types of Liability Situations Can Authorities 
Expect to Encounter? 

► Bonded Debt or Revenue Bonds. 
► General Liability for Personal Injury, Wrongful Death, or 

Damage to Property. 
► Legal Compliance with State Laws (such as Open Meetings 

violations)
► Condemnation of Property. 
► Many Other Types of Liability Yet to Be Dreamed up by 

Innovative Lawyers. 
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II. LIABILITY ISSUES (cont’d)

• What Do Authorities Need to Do to Protect Themselves 
from Liability?
► Obtain Commercial General Liability (“CGL”) Insurance. This 

type of insurance protects against damages to person and 
property that may occur in the course of the authority carrying 
out of its business.

► Obtain Automobile Liability Insurance. Typically, CGL policies 
exclude damages that arise out of the operation, use, or 
collision involving the use of an automobile. Therefore, either 
the authority should maintain a rider to its CGL policy adding 
automobile liability insurance or require that employees carry 
adequate insurance to cover any liability that may arise; this is 
true even if employees typically use authority vehicles. 
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II. LIABILITY ISSUES (cont’d)

• What Do Authorities Need to Do to Protect Themselves 
from Liability? (continued)
► Obtain Public Officials/Directors Liability Insurance. 

• Protects and insulates members AND staff from having to pay 
damages as a result of their actions on behalf of the authority. 

• Most D&O policies EXCLUDE and DO NOT COVER actions of 
members  or staff that violate any law, including the conflicts of 
interests provisions of  O.C.G.A. §§ 45-10-3 and 50-8-60 et seq., 
Open Meetings or Open Records statutes, as well as other general 
and or criminal statutes.

• D&O insurance provides one very important protection above 
Official Immunity: The insurer will provide and/or pay for attorney 
representation of the authority, staff and/or board member in 
connection with any alleged liability. 

• Many insurers require that the agency also maintain a CGL policy.
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III. OPEN MEETINGS ACT

• A “meeting” is defined as:
► the gathering of a quorum of the members of the governing 

body of an agency at which any official business policy, or 
public matter of the agency is formulated, presented, 
discussed or voted upon; or

► the gathering of quorum of any committee of the members of 
the governing body of an agency or a quorum of any 
committee created by the governing body at which any official 
business, policy, or public matter of the committee is 
formulated, presented, discussed or voted upon.

• O.C.G.A. § 50-14-1(a)(3)(A)(i) & (ii) (as signed by Governor on 
April 17, 2012)
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III. OPEN MEETINGS ACT

• The definition of a “meeting” does NOT include:
► (i) the gathering of a quorum of the members of the governing body or 

committee for the purpose of making inspections of physical facilities 
or property under the jurisdiction of such agency at which no other 
official business of the agency is to be discussed or official action is to 
be taken; or

► (ii) the gathering of a quorum of the members of a governing body or 
committee for the purpose of attending state-wide, multijurisdictional, 
or regional meetings to participate in seminars or courses of training 
on matters related to the purpose of the agency or to receive or 
discuss information on matters related to the purpose of the agency at 
which no official action is to be taken by the members; 

► (iii) the gathering of a quorum of the members of a governing body or 
committee for the purpose of meeting with officials of the legislative or 
executive branches of the state or federal government at state or 
federal offices and at which no official action is to be taken by the 
members; 

• O.C.G.A. § 50-14-1(a)(3)(B)(i), (ii) & (iii) (as signed by Governor on April 17, 
2012)
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III. OPEN MEETINGS ACT

• The definition of a “meeting” does NOT include (continued):
► (iv) the gathering of a quorum of the members of a governing body of 

an agency for the purpose of traveling to a meeting or gathering as 
otherwise authorized by this subsection so long as no official 
business, policy, or public matter is formulated, presented, discussed, 
or voted upon by the quorum; or 

► (v) the gathering of a quorum of the members of a governing body of 
an agency at social, ceremonial, civic, or religious events so long as 
no official business, policy, or public matter is formulated, presented, 
discussed, or voted upon by the quorum. 

► BUT… these listed exclusions from the definition of the term 'meeting' 
do not apply if it is shown that the primary purpose of the gathering or 
gatherings is to evade or avoid the requirements for conducting a 
meeting while discussing or conducting official business. 

• O.C.G.A. § 50-14-1(a)(3)(B)(iv) & (v) (as signed by Governor on April 17, 2012)
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III.  OPEN MEETINGS ACT (Cont.)

• An “agency” under the OMA is defined to include 
“every city, county, regional, or other authority 
established pursuant to the laws of this state” O.C.G.A. 
§ 50- 14-1(a)(1)(D).
► There are numerous other entities included in the definition of 

covered agencies, including a “nonprofit organization to which 
there is a direct allocation of tax funds made by the governing 
body of any agency as defined in this paragraph which  
constitutes more than 33 1/3 percent of the funds from all 
sources of such organization.” O.C.G.A. § 50-14-1(a)(E).

► Some authorities throughout the state contract with and utilize 
the services of non-profit entities, such as chambers of 
commerce, or other local non-profits to assist in their activities. 
Those authorities and non-profit entities should be aware of 
the possible inclusion of the non-profit entities under the OMA 
and assess whether the criteria are met as defined above. 
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III.  OPEN MEETINGS ACT (Cont.)

• General Rules: 
► All Meetings of a Development Authority Must be 

Open to the Public.
► All meetings must have pre-posted agendas.
► Minutes of Meetings Must Be Maintained. 
► NEW- all votes at any meeting must be taken in 

public AND minutes must record the names of 
persons voting against a proposal or abstaining 
when a vote is take by roll-call and not unanimous.  
See Cardinale v. City of Atlanta, A11A0217 (March 22, 2012).

O.C.G.A. § 50-14-1(b)(1) (as signed by Governor on 
April 17, 2012)
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III.  OPEN MEETINGS ACT (Cont.)

• For the first time, we now have a statutory definition of 
what the ORA used to refer to as a “Closed Meeting,” 
but what is now referred to as an “Executive Session”:

► “Executive session” means a portion of a meeting lawfully 
closed to the public.

► In order for an authority to enter into and have an executive 
session, the subject matter of the item(s) to be discussed must 
be solely within one of the statutory exceptions provided.

O.C.G.A. § 50- 14-1(a)(2) (as signed by Governor on April 17, 
2012)
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III.  OPEN MEETINGS ACT (Cont.)

• For Development Authorities, the most common 
statutory exceptions to the requirement that all meeting 
be open to the public are: 

► Matters encompassed by the attorney-client privilege 
► Matters involving of Real Estate (big change from 

previous law)
► Deliberations Regarding Employees, Agents, or 

Members 
► Incidental conversation unrelated to the business of the 

agency
► E-mail communication among the members of an 

agency, provided that such emails must be disclosed 
under the Open Records Act.
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III.  OPEN MEETINGS ACT (Cont.)

• Matters encompassed by the attorney-client privilege 
► Portions of a meeting during which the Authority is to “consult 

and meet with legal counsel pertaining to pending or potential 
litigation, settlement, claims, administrative proceedings, or 
other judicial actions brought or to be brought by or against the 
agency or any officer or employee or in which the agency or 
any officer or employee may be directly involved,” may be 
closed to the public. O.C.G.A. § 50-14-2(1). 
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III.  OPEN MEETINGS ACT (Cont.)

• Matters encompassed by the attorney-client privilege 
► A meeting cannot be closed to discuss whether or not to close a meeting, 

even when an attorney is being consulted. O.C.G.A. § 50-14-2(1).
► The attorney must be the authority’s attorney, retained to represent the 

authority, and not the attorney of a prospect or other entity; otherwise, the 
attorney-client privilege does not exist and the meeting cannot be closed.

► NEW – previously, the law did not require minutes to be kept during an 
executive session of an authority to consult with counsel under this exception; 
now, however, the law has been changed to require minutes be kept during 
attorney-client privileged executive sessions:
• In the case of executive sessions where matters subject to the attorney-client 

privilege are discussed, the fact that an attorney-client discussion occurred and its 
subject shall be identified, but the substance of the discussion need not be recorded 
and shall not be identified in the minutes.  O.C.G.A. § 50-14-1(e)(1)(C).

► Our courts have previously allowed voting during a closed session on 
recommendations of counsel with regard to pending or potential litigation. See 
Schoen v. Cherokee  County, 242 Ga. App. 501, 530 S.E.2d 226 (2000).  
However, NOW, based on the current statute, ALL votes must be made in 
open meeting. O.C.G.A. § 50-14-1(b)(1) (as signed by Governor on April 17, 2012)
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III.  OPEN MEETINGS ACT (Cont.)

• Matters encompassed by the attorney-client privilege 
► A meeting may not be closed to discuss potential litigation 

under the attorney- client privilege UNLESS the authority can 
show a realistic and tangible threat of legal action against it or 
its officer or employee (i.e., a threat that goes beyond a mere 
fear or suspicion of being sued. A realistic and tangible threat 
of litigation is one that can be characterized with reference to 
objective factors that may include, but are not limited to, the 
following:
• a formal demand letter or some comparable writing that presents 

the party’s claim and manifests a solemn intent to sue;
• previous or pre-existing litigation between the parties or proof of 

ongoing litigation concerning similar claims; or
• proof that a party has both retained counsel with respect to the 

claim at issue and has expressed an intent to sue. 
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III.  OPEN MEETINGS ACT (Cont.)

• Matters involving Real Estate
► Previously under the OMA, only matters related to the ACQUISITION 

of real estate were allowed to be discussed in executive session.
► NOW, meetings may be closed under the OMA relating to real estate 

if they are:
• Meetings when any agency is discussing or voting to: 

• (A) Authorize the settlement of any matter which may be properly 
discussed in executive session under the attorney-client exception;

• (B) Authorize negotiations to purchase, dispose of, or lease property;
• (C) Authorize the ordering of an appraisal related to the acquisition 

or disposal of real estate;
• (D) Enter into a contract to purchase, dispose of, or lease property 

subject to approval in a subsequent public vote; or
• (E) Enter into an option to purchase, dispose of, or lease real estate 

subject to approval in subsequent public vote. 
O.C.G.A. § 50-14-3(b)(1) (as signed by Governor on April 17, 2012)
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III.  OPEN MEETINGS ACT (Cont.)

• Matters Relating to Real Estate – New requirement.
► HB 397 requires a strange twist with regard to voting on matters 

relating to real estate.  The new statute states:
• No vote in executive session to acquire, dispose of, or lease real estate, 

or to settle litigation, claims, or administrative proceedings, shall be 
binding on an agency until subsequent vote is taken in an open meeting 
where the identity of the property and the terms of the acquisition, 
disposal, or lease are disclosed before the vote or where the parties and 
principal settlement terms are disclosed before the vote.  O.C.G.A. § 50-
14-3(b)(1) (as signed by Governor on April 17, 2012)

• This is in contravention to a recent court ruling that an agency can vote in 
closed session on matters encompassed within the real estate exception. 
See Johnson v. Board of Commissioners of Bibb County, A1 0A0398, 
(2010). 

• When is the “subsequent vote” required to be made? Before entering into 
a contract? Closing? After Closing?  Will others parties to contracts for 
real estate conveyance be comfortable to close unless the governmental 
agency has voted in open session to approved the details of the deal?
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III.  OPEN MEETINGS ACT (Cont.)

• Deliberations Regarding Employees, Agents, or Members
► Meetings may be closed under the OMA if they are:

• Meetings when discussing or deliberating upon the appointment, employment, 
compensation, hiring, disciplinary action or dismissal, or periodic evaluation or 
rating of a public officer or employee or interviewing applicants for the position 
of the executive head of an agency (EXCEPT, if interviews are conducted in 
executive session, 14 day delay is required after release of applicant 
information.  See O.C.G.A. § 50-18-72(b)(11). 

• This exception does not apply to the receipt of evidence or when hearing 
argument on personnel matters, including whether to impose disciplinary 
action or dismiss a public officer or employee or when considering or 
discussing matters of policy regarding the employment or hiring practices of 
the agency.  (Significant change from pre- HB 397 rule)

• As with all matters discussed in executive sessions under HB 397, the vote on 
any matter covered by this paragraph must be taken in public and minutes of 
the meeting as provided in this chapter shall be made available. Meetings by 
an agency to discuss or take action on the filling of a vacancy in the 
membership of the agency itself must at all times be open to the public.

O.C.G.A. § 50-14-3(b)(2) (as signed by Governor on April 17, 2012)
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III.  OPEN MEETINGS ACT (Cont.)

How to Comply with the OMA When an Agency Intends to Enter into Executive 
Session Pursuant to a Relevant Exception.

• The Authority must discuss in open session whether the meeting is to be closed to 
the public and the reason for the closure. It is acceptable to have the authority’s 
counsel state the reason and give an opinion that closure is appropriate for each 
session.

• The meeting may then enter executive session; minutes must be taken of the 
executive session.

• The meeting must be reopened after discussions are over in order for a vote to be 
taken on the issue.

• After reopening the meeting, a vote may be taken on the matter discussed in 
executive session, the motion containing sufficient information to place the public 
on notice of the nature of action, even if identifying information is left out.

• After the meeting is concluded the chairman or other member of the authority 
presiding over the meeting (or all members, if the Authority so decides by policy) 
must execute an affidavit regarding the reasons for the executive session and 
certifying that only those matters within the stated exception were discussed 
during the executive session. O.C.G.A. § 50-14-4(b)(1). The affidavit must be filed 
with the official minutes. See O.C.G.A. § 50-14-4(b).
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III.  OPEN MEETINGS ACT (Cont.)

How to Comply with the OMA When an Agency Intends to Enter 
into Executive Session Pursuant to a Relevant Exception 
(continued).

• NEW GUIDANCE:  “In the event that one or more persons in an executive 
session initiates a discussion that is not authorized pursuant to Code 
Section 50-14-3, the presiding officer shall immediately rule the discussion 
out of order and all present shall cease the questioned conversation. If 
one or more persons continue or attempt to continue the discussion after 
being ruled out of order, the presiding officer shall immediately adjourn the 
executive session. The meeting may then enter executive session; 
minutes must be taken of the executive session.”

O.C.G.A. § 50-14-4(b)(2) (as signed by Governor on April 17, 2012)
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FORM OF EXECUTIVE SESSION AFFIDAVIT

[NAME OF GOVERNMENT AGENCY]
RECORD OF AND AFFIDAVIT FOR EXECUTIVE SESSION

Date:  ___________
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III.  OPEN MEETINGS ACT (Cont.)

• Notice to the Public of Meetings of the Authority
► Every agency subject to this chapter shall prescribe the time, place, and dates of regular 

meetings of the agency. Such information shall be available to the general public and a 
notice containing such information shall be posted at least one week in advance and 
maintained in a conspicuous place available to the public at the regular place of an 
agency or committee meeting subject to this chapter as well as on the agency’s website, 
if any. Meetings shall be held in accordance with a regular schedule, but nothing in this 
subsection shall preclude an agency from canceling or postponing any regularly 
scheduled meeting.

► For any meeting, other than a regularly scheduled meeting of the agency for which 
notice has already been provided pursuant to this chapter,  written or oral notice shall be 
given at least 24 hours in advance of the meeting to the legal organ in which notices of 
sheriff’s sales are published in the county where regular meetings are held or at the 
option of the agency to a newspaper having a general circulation in such county at least 
equal to that of the legal organ; provided, however, that in counties where the legal 
organ is published less often than four times weekly, sufficient notice shall be the 
posting of a written notice for at least 24 hours at the place of regular meetings and, 
upon written request from any local broadcast or print media outlet whose place of 
business and physical facilities are located in the county, notice by telephone, facsimile, 
or email to that requesting media outlet at least 24 hours in advance of the called 
meeting. 

O.C.G.A. § 50-14-1(d)(1) (as signed by Governor on April 17, 2012)
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III.  OPEN MEETINGS ACT (Cont.)

• Notice to the Public of Meetings of the Authority
► When special circumstances occur and are so declared by an 

agency, that agency may hold a meeting with less than 24 
hours’ notice upon giving such notice of the meeting and 
subjects expected to be considered at the meeting as is 
reasonable under the circumstances including notice to such 
county legal organ or a newspaper having a general 
circulation in the county at least equal to that of the legal 
organ, in which event the reason for holding the meeting within 
24 hours and the nature of the notice shall be recorded in the 
minutes. 

O.C.G.A. § 50-14-1(d)(3) 
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III.  OPEN MEETINGS ACT (Cont.)

• Telephonic Participation of Members in Meetings of the Authority
► Previously, the law only allowed such telephonic participation only for 

state-wide authorities with no exception for Development Authorities. 
► Under HB 397, under special conditions, members of an Authority 

can participate by telephone:
• Under circumstances necessitated by emergency conditions involving 

public safety or the preservation of property or public services, agencies 
or committees thereof not otherwise permitted … to conduct meetings by 
teleconference may meet by means of teleconference so long as the 
notice required … is provided and means are afforded for the public to 
have simultaneous access to the teleconference meeting. On any other 
occasion of the meeting of an agency or committee thereof, and so long 
as a quorum is present in person, a member may participate by 
teleconference if necessary due to reasons of health or absence from the 
jurisdiction so long as the other requirements of this chapter are met. 
Absent emergency conditions or the written opinion of a physician or 
other health professional that reasons of health prevent a member's 
physical presence, no member shall participate by teleconference 
pursuant to this subsection more than twice in one calendar year. 

O.C.G.A. § 50-14-1(g) (as signed by Governor on April 17, 2012)
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III.  OPEN MEETINGS ACT (Cont.)

• Penalties for Violations of the OMA 
► The action taken may be voided or nullified.
► Both members and the authority may be subject to civil suit and civil 

fines ($1,000 for initial violations; $2,500 for additional violations) as 
well as actions filed by the Attorney General to enforce the OMA. See 
O.C.G.A. § 50-14-5(a).

► Attorney’s fees of the party bringing the action to show or rectify the 
violation of the OMA may be assessed against the authority if the 
court finds the authority’s actions in not complying with the OMA were 
without “substantial justification.” O.C.G.A. § 50-14-5(b). 

► If the affidavit required by O.C.G.A. is falsified and the falsification is 
more than an oversight or mistake, but is intentional and egregious, 
the person signing the affidavit may be prosecuted for the crime of 
“false swearing,” which is a felony punishable by imprisonment for not 
less than one or more than five years or a fine of not more than 
$5,000.00. O.C.G.A. § 16-10-71.  
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IV. OPEN RECORDS ACT

• “Records” are defined as:
► (2) 'Public record' means 'public record' shall mean all 

documents, papers, letters, maps, books, tapes, photographs, 
computer based or generated information, data, data fields, or 
similar material prepared and maintained or received by an 
agency or by a private person or entity in the performance of a 
service or function for or on behalf of an agency or when such 
documents have been transferred to a private person or entity 
by an agency for storage or future governmental use. 

• O.C.G.A. § 50-18-70(a)(2) 
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IV. OPEN RECORDS ACT (cont.)

• What Must an Authority Do in Response to an Open Records Request?
► Provide for review and reproduction by the requesting entity all records in the 

possession of the authority or its agents (including its attorneys) and not 
subject to an exception from provision.

► A request is NOT required to be made in writing, and a request must be 
complied with, even if it is only an oral request, so long as the request does 
not contain unreasonable requirements (i.e., provision of voluminous records 
in a very limited time, immediately, at no cost). See Howard v. Sumter Free 
Press, Inc., 272 Ga. 521, 531 S.E.2d 698 (2000).

► Oral requests are specifically not enforceable under the HB 397 revisions.
► An authority is NOT required to sift through its records involving a specific 

subject in order to locate the information sought by the requesting entity. “[A] 
thorough reading of the ORA makes it clear that the legislature did not intend 
for a custodian of public records to comb through his files in search of 
documents sought by a public citizen. To the contrary, all that is required of a 
public records custodian is that he provide reasonable access to the files that 
are sought.” Felker v. Lukemire, 267 Ga. 296, 299, 477 S.E.2d 23 (1996). See 
also O.C.G.A. § 50-18-70(d).

► Under HB 397, an agency may designate one person or position to receive all 
request by running a legal ad to that extent – requests not sent specifically to 
that person will not begin the running of time to respond until properly sent by 
the requestor.
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IV. OPEN RECORDS ACT (cont.)

• What Must an Authority Do in Response to an Open 
Records Request?
► Provide the requested records for inspection within a 

reasonable period of time following the request, said period of 
time not to exceed three (3) business days. O.C.G.A. § 50-18-
70(f).

► If the records are not subject to an exception and the request 
asks for the records in electronic form, the records must be 
provided in electronic form if available in that format. O.C.G.A. 
§ 50-18-70(g). However, an authority is never required to type 
in, scan, or otherwise convert records in electronic format 
pursuant to a request in order to comply with the ORA.

► The records must be provided for the requesting entity to copy 
or reproduce; the authority and its staff is not required to 
actually make the copies, but merely must provide the 
requested records.
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IV. OPEN RECORDS ACT (Cont.)

• Records Relevant to Statutory and Constitutional Development Authorities 
That Are Excepted from Provision to the Public under the ORA.
► “Real estate appraisals, engineering or feasibility estimates, or other 

records made for or by the state or a local agency relative to the 
acquisition of real property until such time as the property has been 
acquired or the proposed transaction has been terminated or 
abandoned . . . .” O.C.G.A. § 50-18-72(a)(10).

► Records subject to the attorney-client privilege or produced by the 
commission’s or agency’s attorney or his/her agents and considered to 
be work product. O.C.G.A. § 50-18-72(a)(41). This would include 
correspondence with counsel, memos, and other information 
generated by the agency’s attorney, whether or not involving pending 
or potential litigation, which is a broader exception than found in the 
OMA.
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IV. OPEN RECORDS ACT (Cont.)

• Records Relevant to Statutory and Constitutional Development Authorities 
That Are Excepted from Provision to the Public under the ORA.
► “Records that consist of confidential evaluations submitted to, or 

examinations prepared by, a governmental agency and prepared in 
connection with the appointment or hiring of a public officer or employee; 
and records consisting of material obtained in investigations related to the 
suspension, firing, or investigation of complaints against public officers or 
employees until ten days after the same has been presented to the 
agency or an officer for action or the investigation is otherwise concluded 
or terminated, provided that this paragraph shall not be interpreted to 
make such investigatory records privileged” O.C.G.A. § 50-18-72(a)(7) (8). 

► “Pending, rejected, or deferred sealed bids or sealed proposals and 
detailed cost estimates related thereto until such time as the final award of 
the contract is made, the project is terminated or abandoned, or the 
agency in possession of the records takes a public vote regarding the 
sealed bid or sealed proposal, whichever comes first.”  
O.C.G.A. § 50-18-72(a)(10).
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IV. OPEN RECORDS ACT (Cont.)

• Special Procedures and Rules under the Personnel Exception When 
Interviewing and Hiring Applicants for the Head of the Agency or Authority. 
► “Records which identify persons applying for or under consideration for employment or 

appointment as executive head of an agency . . . [are exempt from disclosure]”; 
provided, however, that at least 14 calendar days prior to the meeting at which final 
action or vote is to be taken on the position of executive head of an agency . . . , all 
documents concerning as many as three persons under consideration whom the agency 
has determined to be the best qualified for the position shall be subject to inspection and 
copying. Prior to the release of these documents, an agency may allow such a person to 
decline being considered further for the position rather than have documents pertaining 
to such person released. In that event, the agency shall release the documents of the 
next most qualified person under consideration who does not decline the position. If an 
agency has conducted its hiring or appointment process without conducting interviews or 
discussing or deliberating in executive session in a manner otherwise consistent with 
[the OMA], it shall not be required to delay final action on the position. The agency shall 
not be required to release such records of other applicants or persons under 
consideration, except at the request of any such person. Upon request, the hiring 
agency shall furnish the number of applicants and the composition of the list by such 
factors as race and sex. The agency shall not be allowed to avoid the provisions of this 
paragraph by the employment of a private person or agency to assist with the search or 
application process.”

O.C.G.A. § 50-18-72(a)(11).
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IV. OPEN RECORDS ACT (cont.)

• What Must an Authority Do in Response to an Open Records Request?
► In all cases where an interested member of the public has a right to inspect or 

take extracts or make copies from any public records, instruments, or 
documents, any such person shall have the right of access to the records, 
documents, or instruments for the purpose of making photographs or 
reproductions of the same while in the possession, custody, and control of the 
lawful custodian thereof, or his authorized deputy. Such work shall be done 
under the supervision of the lawful custodian of the records, who shall have 
the right to adopt and enforce reasonable rules governing the work. The work 
shall be done in the room where the records, documents, or instruments are 
kept by law. While the work is in progress, the custodian may charge the 
person making the photographs or reproductions of the records, documents, or 
instruments at a rate of compensation to be agreed upon by the person 
making the photographs and the custodian for his services or the services of a 
deputy in supervising the work. 

• O.C.G.A. § 50-18-71 
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IV. OPEN RECORDS ACT (cont.)

• What Must an Authority Do in Response to an Open Records 
Request?
► Where fees for certified copies or other copies or records are specifically 

authorized or otherwise prescribed by law, such specific fee shall apply.
► Where no fee is otherwise provided by law, the agency may charge and 

collect a uniform copying fee not to exceed 10 cents per page.
► Under HB 397, an agency can insist on prepayment if amount to comply 

exceeds $500.00, and refuse to comply with future requests from an entity 
that fails to pay a prior properly billed invoice relating to a previous request.

► In addition, a reasonable charge may be collected for search, retrieval, and 
other direct administrative costs for complying with a request under this Code 
section. The hourly charge shall not exceed the salary of the lowest paid full-
time employee who, in the discretion of the custodian of the records, has the 
necessary skill and training to perform the request; provided, however, that no 
charge shall be made for the first quarter hour.

► An agency shall utilize the most economical means available for providing 
copies of public records. 

• O.C.G.A. § 50-18-71 
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IV. OPEN RECORDS ACT (cont.)

• Penalties for Violations of the ORA 
► Both members and the authority may be subject to civil suit 

and civil fines as well as actions filed by the Attorney General 
to enforce the ORA. See O.C.G.A. § 50-18-73 & 74.

► Attorney’s fees and expenses of litigation of the party bringing 
the action to rectify the violation of the ORA may be assessed 
against the authority if the court finds the authority’s actions in 
not complying with the ORA were without “substantial 
justification.” O.C.G.A. § 50-18-73. See also Howard v. Sumter 
Free Press, Inc., 272 Ga. 521, 531 S.E.2d 698 (2000) (where 
the trial court awarded attorney’s fees to the requesting 
newspaper).

► If tried and found guilty, the person or persons responsible for 
wrongfully or willfully violating the ORA may be found guilty of 
a misdemeanor and punished by being fined not more than 
$1000.00 first violation, $2,500.00 thereafter. 
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