MODULE 2

DEALMAKING
FOR
DEVELOPMENT AUTHORITIES

some things development authorities can’t do
and some workarounds to do them anyway
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EVERYDAY DEVELOPMENT AUTHORITY

Can’t- Confer “gifts or gratuities”

Can’t- Carry out
public projects

GA CONSTITUTION
Issue: P3
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ISSUES

GA CONSTITUTION
Issue: incentives

Can’'t- Go beyond your powers
DEVELOPMENT AUTHORITIES LAW
Issue: new types of projects

Can’t- Carry out road
projects in concert
with local government

GA CONSTITUTION
Issue: large projects

Can’t- exceed
jurisdiction
DEVELOPMENT
AUTHORITIES LAW

Issue: extra-
territorial projects



EVERYDAY DEVELOPMENT AUTHORITY ISSUE

Can’t- Confer “gifts or gratuities”
GA CONSTITUTION
Issue: incentives
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GEORGIA WAS ONCE THE LARGEST STATE

which brings me to..)




WHY “GIFTS AND GRATUTIES” WERE
PROHIBITED

"The Yazoo land controversy was a
massive, real estate fraud
perpetrated, in the mid-1790s, by
Georgia governor George Mathews
and the Georgia General Assembly.
Georgia politicians sold large tracts
of territory in the Yazoo lands, in
what are now portions of the present-
day states of Alabama and
Mississippi, to political insiders at
very low prices in 1794....In the
landmark decision in Fletcher v.
Peck (1810), the [U.S. Supreme]
Court ruled that the contracts were
binding and the state could not
retroactively invalidate the earlier
land sales." source: Wikipedia

Source: alabamapioneers.com
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FROM “FORGIVABLE LOANS”
TO REBA & ONEGEORGIA

Forgivable
Loans

1995: ATTORNEY GENERAL
RULED THE STATE’'S
“‘FORGIVABLE LOAN”

PROGRAM
UNCONSTITUTIONAL

“The forgiveness of loans made
under the incentive loan program is
clearly outside the scope of the legal
powers of GHFA. Under the
Constitution, the granting of any
donation or gratuity or the
forgiveness of any debt or obligation
owing to the public is prohibited. Ga.
Const. 1983, Art. Ill, Sec. VI, Para. VI
(a)” 1995 Ga. Op. Atty. Gen. 55 (April
28, 1995).
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State Grants

ONEGEORGIAAND REBA
PROGRAMS WERE
RESPONSE MADE TO “KEEP
GEORGIAIN THE GAME”
AND PERMIT GRANTS FOR
PROSPECTS

concepts taken from bond
financing: inducement, finding
of equivalent public benefit
and no “gratuity”

Communities

BUT- PROHIBITION OF “GIFTS
AND GRATUITIES” APPLIES TO
ALL INCENTIVES AND ALL
AUTHORITIES

“This provision of the
Constitution applies to the
operations of public
authorities...It has been held
that the forgiveness of a loan
operates as a gift to the

debtor/donee.” 1995 Ga. Op. Atty. Gen.
55 (April 28, 1995).



YOU CAN'T- “GIVE THINGS AWAY”
BUT YOU CAN- MAKE A BARGAIN
the MOU contains the bargain

 When there is a state grant,
these are the public benefits
that the State is bargaining
for.

 What is the community
bargaining for?

* It can be whatever is
important to it that the
Company will agree to.

 Example- In light of
some recent long term,
100% abatements,
some communities are
considering removing
investment from the
clawback formula-
making it 100% jobs.
Rationale- What
significance is the
investment if no taxes
are being paid on it? s

Source: DCA
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