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GEORGIA'S CONSTITUTION

CREATES HURDLES FOR P3




ANOTE OF ENCOURAGEMENT-







PARTNERSHIPS ARE ILLEGAL
between the private sector
and the public sector

Paragraph VIII. State
aid forbidden.... The
state shall not become
a joint owner or
stockholder in or with
any individual,
company, association,
or corporation.




GUARANTIES ARE ILLEGAL
If the public sector guaranties a private debt or obligation

Paragraph VIII.
Limitation on the
taxing power and
contributions of
counties,
municipalities, and
political subdivisions.
The General Assembly
shall not authorize any
county, municipality, or
other political
subdivision of this state,
through taxation,
contribution, or
otherwise, to appropriate
money for or to lend its
credit to any person or to
any nonpublic
corporation or
association except for
purely charitable
purposes.




GIFTS AND GRATUITIES ARE ILLEGAL
If the public sector confers them on the private sector

Paragraph VI.
Gratuities. (@) ..., (1)
the General Assembly
shall not have the
power to grant any
donation or gratuity or
to forgive any debt or
obligation owing to the
public,




LOCAL GOVERNMENTS CAN'T OUTRIGHT ABATE
PROPERTY TAX

Paragraph IlI.
Uniformity;
classification of
property; assessment
of agricultural land;
utilities. (a) All taxes
shall be levied and
collected under general
laws and for ..., all
taxation shall be
uniform upon the same
class of subjects within
the territorial limits of
the authority levying
the tax.




PURELY PUBLIC PROJECTS ARE PROHIBITED FOR
STATUTORY DEVELOPMENT AUTHORITIES

The Supreme Court
shuts the door on
public projects

“This Project is
designed to
fulfill the
overnmental
functions of
improving
streets and of
Pro_v_lc_hn
acilities tor
municipal
administration
and police and
jail services.
Accordingly, it
does not
appear to fit
within the
definitions of
commerce,
trade, or
industry.”
Odom case,
983.
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GEORGIA HAS MANY LAWS THAT
OBSTRUCT P3




STATUTORY

HURDLES

“Local
governments
can’t bind
their
successors.”
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“Local
governments
& local
authorities
have to do
bids or RFPs
for
construction
projects.”

“Local
government
revenues
outside of the
general fund
are

earmarked.” “Monetizing

PILOTs is
subject to the
same rules as

TADS.”

Georgia’s
special
assessment
laws are
weak.
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HOW TO WORK AROUND
HURDLES




HURDLES
ARE MADE
TO BE

OVERCOME




FIRST YOU MODEL, THEN YOU DRAFT!



“A NOBLE LOGICAL DIAGRAM®

STEP 1 STEP 2

STORYBOARD CAPITAL STACK

STEP 4

CONCEPTUAL
PLAN




IN THIS FIELD, A
CERTAIN
AMOUNT OF

KABUKI

THEATER
IS REQUIRED




CASE STUDIES



ISSUE: NO JOINT OWNERSHIP

PROJECT:
TELECOMM INFRASTRUCTURE FOR A LOCAL

REDEVELOPMENT AUTHORITY (LRA)




EQUITY MODEL PROPOSED BY
TELECOM COMPANY

40% interest
owned by
telecom
company
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ALL
TELECOM
ASSETS

LLC

60% interest
owned by LRA

(reduced to
20% when LRA
gets 10% IRR)

VIOLATES
THIS




SOLUTION- PARTICIPATING LEASE

out of operating revenues, telecom
company pays percentage rent to LRA
calculated to equal 60% of profits (reduced
to 20% when LRA gets 10% IRR)

/ \

MANAGER

HIRED BY L Y

TELECOM

COMPANY

operates all LRA purchases

telecom assets ™~ and |eases
TELECOM / €
COMPANY some telecom
purchases assets to
remaining telecom telecom

assets company)
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ANOTHER
EXAMPLE

TECHNOLOGY INFRASTRUCTURE
PROJECT- WIDE AREA NETWORKS

MOU BETWEEN DEVELOPER AND
DEVELOPMENT AUTHORITY

DEVELOPER TO CONSTRUCT
GOVERNMENTAL WAN AND
PRIVATE USE WAN

CITY TO BUY
GOVERNMENTAL WAN AT
COMPLETION

DEVELOPMENT
AUTHORITY

ISSUES REVENUE
BONDS TO
PURCHASE
PRIVATE USE WAN

DEVELOPMENT AUTHORITY RECEIVES AT COMPLETION

LEASES-BACK TO

PERCENTAGE RENT = 5% OF GROSS " DEVELOPER
REVENUES




ISSUE: NO GIFTS OR
GRATUITIES
PROJECT: MICROBREWERY

SITE OWNED BY CITY LOCAL ACT
AUTHORITY (ADICA)
TRANSFERRED TO DDA

GROUNDLEASED TO MICROBREWERY

E | HOW TO ULTIMATELY CONVEY TITLE TO
RO SITE TO DEVELOPER?

A300

) Porosed Aley Bevaton
.o
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SOLUTION- IT'S NOT A GIFT, IT'S A “BARGAIN”

CITY $1,250,000 3 DEVELOPER
cancellation of Loan
DEVELOPER 1,250,000/5,388,695
undivided interest in Project

DDA title to land + DEVELOPER
undivided interest in Project
$1,000 +
DEVELOPER Public Benefit Consideration
(includes difference between Loan amount

and taxes paid)

v
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The prohibition of gifts and
gratuities also applies to
transactions between public
bodies. City of Lithia Springs v.
Turley, 241 Ga. App. 472, 526
S.E.2d 364 (1999). Therefore,
consideration was required for
the transfer from ADICA to the
DDA. This was covered by the
legislative findings in the MOU,
including:

“(iii) the Project will be in the public interest of the
inhabitants of the City; (iv) the City and the DDA
providing the Redevelopment Assistance for the
Project on the terms contemplated herein, will
facilitate the catalytic redevelopment of the Project,
which will promote the revitalization and
redevelopment of the City’s central business district,
thereby developing and promoting for the public good
and general welfare trade, commerce, industry, and
employment opportunities and promoting the general
welfare of this State...”

The prohibition on gifts and
gratuities by the State, also
applies to cities and counties,
Rabun County v. Mountain Creek
Estates, LLC, 280 Ga. 855, 632
S.E.2d 140 2006, and local
authorities, see, e.g., 2002 Op.
Att'y Gen. U2002-8.




ISSUE: CAN'T LEND CREDIT
PROJECT: MICROBREWERY

CITY PARTICIPATES IN
LOAN FOR
CONSTRUCTION OF

o] EnsGw 0 8 JONT TO CREATE ONE |
TR N T TCH STOREFROAT)
R - TP T ITHHORIZONTAL WOOD SHADES (10
PENING SFALL BEFLLED VAT

OWNER OF THE SITE [

AND IS THE
DEVELOPER’S
GROUND LESSOR
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MICROBREWERY

HOW TO “LEND CREDIT” SO THAT
DEVELOPER’S BANK WILL LOAN HIM
ENOUGH MONEY?
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SOLUTION- LOAN SUBORDINATION




















































