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WHAT IS AN MOU AND WHAT IS ITS 
ROLE? 
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WHAT IS AN MOU? 

• AN MOU IS A “MEMORANDUM OF 
UNDERSTANDING” 

•  IT IS TYPICALLY A BINDING CONTRACT. 
► SOMETIMES PRECEDED BY A NON-BINDING 

LETTER OF INTENT (LOI) 
•  or maybe just an “offer letter” 

• MOU IS A PRELIMINARY DOCUMENT THAT 
WILL BE FOLLOWED BY DEFINITIVE 
DOCUMENTS; e.g., BOND DOCUMENTS  
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THE MOU IS PART OF THE SITE 
SELECTION PROCESS 

Source: CBRE 

You might 
have an LOI 
at this point. 

You would 
have at least 
a draft MOU 
at this point. 

Approve MOU. 
Start bond 
documents.  
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LOI 

MOU 
CLOSE 

SELLING CLOSING 

TO THE COMMUNITY THE MOU MARKS 
THE TRANSITION BETWEEN SELLING, 
AND CLOSING 

love 
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THE MOU IS ALL ABOUT INCENTIVES 

•  GEORGIA DOESN’T PERMIT THE PUBLIC SECTOR 
TO CONFER A “GIFT OR GRATUITY” ON THE 
PRIVATE SECTOR 

•  BUT IT DOES PERMIT A “BARGAIN” 
•  THAT’S HOW WE PROVIDE INCENTIVES 
•  WE BARGAIN WITH THE PROSPECT 
•  THE BARGAIN IS IN THE MOU 
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THE "BARGAIN"- THIS IS HOW YOU 
SAY IT 

"Such incentives are being provided to induce the Company to 
locate the Project at the Site, with attendant job creation and 
investment on the part of the Company, all of which constitutes 
valuable, non-cash consideration to the Authority and the 
citizens of the County and of the State. The Parties 
acknowledge that the incentives provided for in this Agreement 
serve a public purpose through the job creation and investment 
generation represented by the Project. The Parties further 
acknowledge that the cost/benefit requirements applicable to 
the Authority in the course of providing such incentives dictate 
that some measure of recovery must be applied in the event 
that the anticipated jobs and investment do not for any reason 
fully materialize. The Company represents to the Authority that 
the Site is currently the only location in Georgia that the 
Company is considering for the Project." 
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WHERE DID MOU’s COME FROM? 

•  THE FIRST MOU IN THE STATE OF GEORGIA WAS FOR A 
PROJECT IN DUBLIN IN THE 1980’S. 
► REQUIRED BY A CONSULTING COMPANY ON BEHALF OF 

ITS PROSPECT.  
•  “SHOW ME WHAT’S IN IT FOR ME, ON ONE PIECE OF 

PAPER.” 
•  NOW A STANDARD IN THE STATE OF GEORGIA 
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HOW DID IT GET TO BE THAT WAY? 

•  COMMUNITIES BEGAN REQUIRING MOU's BEFORE 
THE STATE DID.  
► SUMMER 2012 STATE GRANT REQUIREMENT: 

COMMUNITY MUST PROVIDE AN MOU 
•  SPECIAL CONDITION WILL BE IMPOSED ON 

GRANT IF NO MOU PROVIDED 
•  BASIC PARTIES: 

► DEVELOPMENT AUTHORITY 
► PROSPECT 
► DEPENDING ON LOCAL POLICY AND 

INCENTIVES COMMITMENTS: OTHER LOCAL 
PUBLIC BODIES 

•  THE MOU SPELLS OUT THE "DEAL STRUCTURE" 
FOR THE PROJECT LOCATION 
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BASIC ISSUES 
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THE CONSTITUTION DICTATES OUR 
DEAL STRUCTURE 
•  1995: ATTORNEY GENERAL RULED THE STATE’S 

“FORGIVABLE LOAN” PROGRAM UNCONSTITUTIONAL- 
► “The forgiveness of loans made under the incentive loan program is 

clearly outside the scope of the legal powers of GHFA. Under the 
Constitution, the granting of any donation or gratuity or the forgiveness 
of any debt or obligation owing to the public is prohibited. Ga. Const. 
1983, Art. III, Sec. VI, Para. VI (a). This provision of the Constitution 
applies to the operations of public authorities…It has been held that the 
forgiveness of a loan operates as a gift to the debtor/donee.” 1995 Ga. 
Op. Atty. Gen. 55 (April 28, 1995).  

•  ONEGEORGIA AND REBA PROGRAMS WERE RESPONSE 
MADE TO “KEEP GEORGIA IN THE GAME” AND PERMIT 
GRANTS FOR PROSPECTS 

•  CONCEPTS TAKEN FROM BOND FINANCING: INDUCEMENT, 
FINDING OF EQUIVALENT PUBLIC BENEFIT AND NO 
“GRATUITY” 

•  BUT- PROHIBITION OF “GIFTS AND GRATUITIES” APPLIES TO 
ALL INCENTIVES AND ALL AUTHORITIES 
► includes development authorities and local incentives 
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THE DEAL STRUCTURE- "BONDS FOR 
TITLE” 

It's not just about 
property tax 
"abatement." 
Cash and in-kind 
incentives also flow 
through the 
development 
authority.  

The lease is 
the conduit for 
the incentives- 
abatement, 
cash, in-kind. 
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HOW THE STATE LOOKS AT IT 
When There is a State Grant 

•  MORE AND 
AND MORE 
COMMUNITIES 
ARE 
REQUIRING 
FISCAL IMPACT 
STUDIES AS 
PART OF THE 
INCENTIVES 
NEGOTIATION 
PROCESS. 

•  TYPICAL 
MODELS- 

•  LOCI 
•  IMPLAN 
•  RIMS II 

Source: DCA 
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HOW THE STATE LOOKS AT IT 
When There is a State Grant 

A community may 
assume that its 
development authority 
has no liability for the 
State grant. Caution- 
There is a "gotcha" in 
the State's Performance 
and Accountability 
Agreement that the 
development authority 
will sign.  

Source: DCA 
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HOW THE STATE LOOKS AT IT 
When There is a State Grant 

•  These are the public 
benefits that the State is 
bargaining for. 

•  What is the community 
bargaining for? 

•  It can be whatever is 
important to it that the 
Company will agree to. 

•  Example- In light of 
some recent long term, 
100% abatements, 
some communities are 
considering removing 
investment from the 
clawback formula- 
making it 100% jobs. 
Rationale- What 
significance is the 
investment if no taxes 
are being paid on it? 

 

Source: DCA 
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HOW THE STATE LOOKS AT IT 
When There is a State Grant 

Source: DCA 

The State 
offers a 20% 
margin, so 
prospects will 
usually ask for 
it.  

The State tests 
compliance one time, in 
a "snapshot", at a 
specified time. Prospects 
will usually ask for the 
same arrangement. This 
is problematical with 
respect to the property 
tax incentive, which by 
its nature goes on for 
years. 
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WHAT’S IN AN MOU? 
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WHAT'S IN AN MOU? 

You can cover a possible expansion in the same 
MOU and with the same bonds. It can be 
appropriate to include safeguards against the 
Company competing the expansion, when the time 
comes, with other states or communities.  

The community will always 
want to specify an outside 
date for the abatement 
schedule (and clawbacks) to 
begin. It won’t want to tie up 
its land and incentives with a 
project that isn't going 
forward.  
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WHAT'S IN AN MOU? 

Almost always, the Company pays the costs 
of the transaction, including the development 
authority's financing fee. Sometimes the 
development authority’s financing fee is 
waived or reduced. If so, it can be counted as 
an incentive in the negotiations. 

Always specify what law firms are going to do what for whom.  

The bonds are not the 
financial responsibility of the 
development authority, the 
local government, or anyone, 
except the Company. 

The community will want to 
prevent the Company from 
assigning the MOU to 
someone it doesn’t know or 
who might not be in good 
financial condition. 
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WHAT'S IN AN MOU? 

These are "in kind" 
incentives. A value needs to 
be assigned to them for 
clawback purposes. 

Can be an important 
incentive with international 
projects. Can be provided in 
kind, or by paying for 
assistance. 

Properly structured, the 
Company's construction 
contract will not be subject to 
the Georgia Law Government 
Public Works Construction Law, 
but a construction contract 
awarded by the development 
authority or the local 
government would be (unless 
there is an exemption). 

Communities can make local 
grants (including paying for jobs, if 
properly structured). 

The community can only agree to apply for a 
State grant; it cannot make a commitment that 
one will be awarded. 
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WHAT'S IN AN MOU? 

This is the abatement 
schedule and how it will be 
provided (bonds for title). 
Usually the details of the 
abatement are in an exhibit 
attached to the MOU. 

Now "level 2" freeport (includes retail   business 
inventory) is available. Referendum required. Could be 
important for some projects; e.g., destination retailer. 
 

Trend- Incentives 
related to training 
are more important 
than ever.  

The less said about statutory 
incentives in an MOU the 
better. However, a consultant 
may require them to be 
listed. Always qualify what is 
said by reference to the 
statutes and regulations. 

 It is a good idea to have the local public bodies who are 
stakeholders sign an Acknowledgment of the MOU, 
particularly if they are providing an in-kind incentive like 
site preparation. This becomes an intergovernmental 
agreement among the development authority and those 
bodies. 
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WHAT'S IN AN MOU? 

These are the "clawback" provisions. 
Usually the goals are specified in an exhibit 
attached to the MOU. 
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WHAT'S IN AN MOU? 

 Always include provisions for compliance- reporting, 
calculation of clawbacks, etc. Prospects have come 
to expect them.The community should have a 
process in place to be sure annual reports are 
actually made, and that appropriate action is taken 
when the Company is not in compliance. "Waivers" 
or extensions are possible, but have to be 
supported by consideration that the community 
receives- otherwise, the "gifts or gratuities" 
prohibition is violated.  
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WHAT'S IN AN MOU? 

Representatives of the Company and 
the development authority can sign 
before their boards approve the MOU if 
approval is a condition subsequent. This 
can help with "open meetings" issues. 

The community will always 
want to include a deadline for 
closing in the MOU; 
otherwise, the MOU 
becomes an "option" on its 
land and incentives. 

Closing conditions vary with 
the project. Example- proof 
of the prospect's financial 
condition. 
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WHAT'S IN AN MOU? 

This is the requirement for a 
Company representative to 
execute the affidavit required 
by the "public benefits" laws 
that include certain economic 
development incentives. 
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NEW DEVELOPMENTS 
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OTHER INCENTIVES THAT 
CONSULTANTS ARE LOOKING FOR 
• OPPORTUNITY ZONE 

► when zone designated by DCA, JTC incentive is enhanced 
• “QUALIFIED CENSUS TRACT” FOR FEDERAL NEW MARKETS TAX 
CREDITS (NMTC) 

► when site qualifies as low income community, credits can result in 
“forgivable loan” 

•  legal since only private money involved 
• “TARGETED EMPLOYMENT AREA” FOR EB-5 IMMIGRANT INVESTOR 
FUNDING 
• when site qualfies as a TEA, per investor minimum of $500,000 is permitted 
• TEA is rural or high unemployment area 
• funding is equity or low cost loans for projects 
• availability of “green card” for foreign investors based on job creation 

► 10 direct or indirect jobs per investor 
• KNOW WHERE YOU ARE, AND WHAT YOU CAN PROMISE! 

► site location consultants now asking whether your site qualifies for 
these programs 
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PROSPECT CONFIDENTIALITY 

•  GEORGIA DEPARTMENT OF ECONOMIC 
DEVELOPMENT HAS HAD THE RIGHT TO PROTECT 
THIS PROJECT INFORMATION-  

•  “Documents maintained by the Department of Economic 
Development pertaining to an economic development 
project until the economic development project is secured 
by binding commitment, provided that any such 
documents shall be disclosed upon proper request after a 
binding commitment has been secured or the project has 
been terminated.” (HB 397 effective 4/17/12) 

•  SB 323 EXTENDS THE PROTECTION TO OTHER 
STATE AGENCIES INVOLVED WITH PROSPECTS 

•  NO NEW PROTECTION FOR COMMUNITIES 
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GASB 

•  AS OF AUGUST 14, 2015, 7 NON-ELECTED MEMBERS OF 
A COMPONENT OF A PRIVATE SECTOR, NONPROFIT 
ORGANIZATION, THE GOVERNMENTAL ACCOUNTING 
STANDARDS BOARD (“GASB”),UNILATERALLY TOOK A 
CONTROVERSIAL ACTION THAT WILL FORCE CHANGES 
IN ECONOMIC DEVELOPMENT ACROSS THE NATION. 

•  GASB ON THAT DATE ADOPTED ITS STATEMENT NO. 77- 
TAX ABATEMENT DISCLOSURES (THE “ABATEMENT 
STATEMENT”).  

•  THE ABATEMENT STATEMENT IS EFFECTIVE FOR 
REPORTING PERIODS BEGINNING AFTER DECEMBER 
15, 2015, BUT GASB ENCOURAGES EARLIER 
APPLICATION OF IT. 
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TAX REVENUES 
MUST BE 

REDUCED. 

 

THE REDUCTION MUST 
RESULT FROM AN AGREEMENT 
BETWEEN ONE OR MORE 
GOVERNMENTS AND AN 
INDIVIDUAL OR ENTITY. (The 
Agreement does not have to be 
enforceable.) 

IN THE AGREEMENT, THE 
INDIVIDUAL OR ENTITY 
MUST PROMISE TO TAKE 
A SPECIFIC ACTION.  

THE SPECIFIC ACTION MUST 
CONTRIBUTE TO ECONOMIC 
DEVELOPMENT OR 
OTHERWISE BENEFIT THE 
GOVERNMENTS OR THE 
CITIZENS OF THOSE 
GOVERNMENTS. 

IN THE AGREEMENT, ONE OR 
MORE GOVERNMENTS MUST 

PROMISE TO FORGO TAX 
REVENUES TO WHICH THEY ARE 

OTHERWISE ENTITLED 

THE SPECIFIC 
ACTION IS TO TAKE 
PLACE AFTER THE 
AGREEMENT HAS 
BEEN ENTERED 
INTO. 

THERE IS NOTHING TO DISCLOSE UNLESS THERE IS AN “ABATEMENT 
AGREEMENT”. AND THERE IS NO ABATEMENT AGREEMENT, UNLESS EVERY ONE 
OF THESE 6 FACTORS CO-EXIST. 
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STRUCTURE 

•  Georgia’s property tax 
incentives based on 
Leasehold Valuation or 
Usufruct 

•  Result of Classification 
or Assessment, not 
agreement 

•  Policy issue: PILOTs 
paid to taxing 
authorities/Tax 
Commissioner should 
be treated as though 
they are taxes paid, for 
purposes of GASB 

AGREEMENT 

•  No public body can 
legally agree to abate 
property taxes in 
Georgia 

•  A development 
authority is not a taxing 
jurisdiction, so has no 
taxes that it can reduce 
•  Counter-argument: if 

a local government 
acknowledges a 
development 
authority’s MOU 

•  Counter-argument: if 
development 
authority supported 
by millage from local 
government 

GAG 

•  “Gifts and Gratuities” 
prohibited by Georgia’s 
Constitution 

•  GASB rule doesn’t 
apply to performance 
based incentives 
•  But risk of violating 

this Constitutional 
prohibition if an 
abatement 
agreement is made 
after an economic 
development 
prospect has 
performed 

SOME SELECTED ISSUES WITH APPLYING THE GASB RULES IN GEORGIA  
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CONCLUSION 
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CONCLUSION 

• THE MOU IS THE “DEAL DOCUMENT” FOR 
PROJECTS. 

• THE RULES HAVE CHANGED AND EVOLVED. 
• YOU HAVE TO BE UP TO DATE. 
• THERE IS NO “COOKBOOK” ABOUT HOW TO 

CREATE A GOOD MOU. 
• WHAT IT TAKES IS DEALMAKING. 
•  I HOPE ALL OF YOUR DEALS ARE GOOD ONES! 



34 |  © 2016 Seyfarth Shaw LLP 

MORE INFORMATION 



35 |  © 2016 Seyfarth Shaw LLP 35 |  © 2016 Seyfarth Shaw LLP 

QUESTIONS? 

Daniel M. McRae, Partner 
 

Seyfarth Shaw LLP 
 

1075 Peachtree Street, N.E., Suite 2500 
Atlanta, GA 30309 

Telephone:  404.888.1883 
dmcrae@seyfarth.com 

danmcrae.info 



36 |  © 2016 Seyfarth Shaw LLP 36 |  © 2016 Seyfarth Shaw LLP 

DOWNLOADS 

THIS PRESENTATION AND MY WHITE PAPERS ON 
THIS AND OTHER TOPICS CAN BE DOWNLOADED 
at http://danmcrae.com/whitepapers  
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SCOPE 

This presentation is a quick-reference guide for elected and appointed 
officials and their staffs, company executives and managers, economic 
developers, participants in the real estate and financial industries, and their 
advisors.  The information in this presentation is general in nature.  Various 
points which could be important in a particular case have been condensed or 
omitted in the interest of readability.  Specific professional advice should be 
obtained before this information is applied to any particular case. Any tax 
information or written tax advice contained herein is not intended to be and 
cannot be used by any taxpayer for the purpose of avoiding tax penalties that 
may be imposed on the taxpayer. (The foregoing legend has been affixed 
pursuant to U.S. Treasury Regulations governing tax practice.) 
 
 
 
 
 
 


